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1 1917 as a Game Changer?

The great October Socialist Revolution, from which commenced the cre-
ation of a new socio-economic entity (. . .) initiated profound changes in 
international relations and international law. (. . .) (a) principles of social-
ist internationalism and relations between socialist states; (b) the prin-
ciples of equality and self-determination of nations and peoples, whose 
spearhead is aimed against the system of colonialism, as well as against 
any national oppression and inequality; (c) principles of peaceful coexis-
tence, aimed first and foremost at relations between states with different 
social systems. These ideas and principles of the October Revolution have 
operated in the direction of creating new international relations and a 
new international law.1

These are the opening passages of the 1970/1974 edition of Gregory Tunkin’s 
Theory of International Law. ‘Soviet international law’, as proclaimed here, 
was something novel and unprecedented.2 And for an international audience, 

1   Grigorij Ivanovich Tunkin, Theory of International Law (Cambridge MA: Harvard University 
Press 1974), 3–4, translation of the Russian edition of 1970 by William Elliott Butler. The im-
pact of Tunkin’s work is owed not least to the fact of translations of various editions into 
English and French. See also Grigorij Ivanovich Tunkin, Droit international public: Problèmes 
théoriques (Paris: Pedone 1965), translated by the Centre de recherches sur l’U.R.S.S. et les pays 
de l’Est of the Faculty of Law, Political Science and Economics of the University of Strasbourg.

2   Angelika Nußberger, ‘Russia’ (last updated: October 2009), in Rüdiger Wolfrum (ed.), Max 
Planck Encyclopedia of Public International Law 8 (New York: The Max Planck Institute for 
Comparative Public Law and International Law and Oxford University Press 2012), 1029–1062, 
1052 para. 109: ‘Whereas the Russian doctrine of international law developed in the time of 
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Tunkin was its authoritative spokesman. His book was the reference point for 
several generations of scholars and practitioners of international law around 
the world.3

What Tunkin here called the ‘great October Socialist Revolution’4 is indeed 
the paradigmatic revolution of the 20th century. The violent overthrow of a lib-
eral democratic government completed the abolishment of the Tsarist regime. 
The normative rupture it entailed and the establishment of a completely new 
legal, economic and social system inside Russia were not – to use the words 
of the PCIJ – ‘merely facts’ for international law,5 but had legal repercussions, 
short-term and long-term, direct and indirect, for the subsequent evolution of 
the international order.

Unrelated to its ideological content, as a humanitarian catastrophe the Rus-
sian revolution triggered the creation of an international refugee regime. The 
revolution, the civil war, and the famine in its aftermath produced 1.5 million 
to 2 million refugees. To tackle this problem, in 1921 Fridtjof Nansen was ap-
pointed High Commissioner of the League of Nations, with a mandate limited 
to Russian refugees. Gradually, his competences and the various instruments 
adopted by the League were extended to refugees more generally.6

the Russian Empire was generally in line with the classical doctrine of international law, the 
Soviet doctrine elaborated after the October Revolution of 1917 marked a sharp contrast to 
the traditional understanding of basic concepts of international law; (. . .)’.

3   See for an earlier account for an international audience Serge Krylov, ‘Les notions princi-
pales du droit des gens (la doctrine soviétique du droit international)’, Recueil des Cours de 
l’ Académie de la Haye 70 (1947), 411–475. See for a critical account by a dissident: Marek 
St. Korowicz, Introduction to International Law: Present Conceptions of International Law in 
Theory and Practice (The Hague: Martinus Nijhoff 1959), chapter IV, ‘Soviet Conception of 
Sovereignty and International Law’ (107–156).

4   See for the changing names given to the 1917 revolution in the course of Soviet interna-
tional legal scholarship: Alina Cherviatsova/Oleksandr Yarmysh, ‘Soviet International Law: 
Between Slogans and Practice’, J. Hist. Int. Law 19(2) (2017), 296–327, this issue.

5   PCIJ, Case Concerning Certain German Interests in Upper Silesia, Series A No. 7 (1926), 19:  
‘It might be asked whether a difficulty does not arise from the fact that the Court would have 
to deal with the Polish law of July 14th, 1920. This, however, does not appear to be the case. 
From the standpoint of International Law and of the Court which is its organ, municipal laws 
are merely facts which express the will and constitute the activities of States, in the same 
manner as do legal decisions or administrative measures. The Court is certainly not called 
upon to interpret the Polish law as such; but there is nothing to prevent the Court’s giving 
judgment on the question whether or not, in applying that law, Poland is acting in confor-
mity with its obligations towards Germany under the Geneva Convention’.

6   Ivor J. Jackson, ‘Dr. Fridtjof Nansen – A pioneer in the international protection of refugees’, 
Refugee Survey Quarterly 22 (2003), 7–20, 8, with further references.
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Further important developments in international law reacted against the 
ideational claims of the Russian revolution, sponsored by the anti-Soviet play-
ers who dominated the international law-making process. The Russian revolu-
tion was the main motive for the foundation of the International Labour Organ-
isation and its linkage to the peace process after World War I. The driving force 
was the fear in many Western states (by governments and entrepreneurs alike),  
of the movement of the ‘Socialist International’, and of a spill-over of the  
Bolshevik revolution from Russia to other states. This transpires in the pream-
ble of the ILO Constitution of 1919, which states that ‘conditions of labour exist, 
involving such injustice, hardship and privation to a large number of people  
so as to produce unrest so great that the peace and harmony of the world  
is imperilled’.7 The insertion of Part XIII (‘Labour’) in the Treaty of Versailles, 
and the subsequent adoption of international labour conventions sought 
to buy off the revolutionaries; the ILO was seen ‘as an alternative to violent 
revolution’.8

Finally, the entire law of foreign investment protection, while having other 
roots, evolved as a protection against expropriations and nationalisations, 
against state action abolishing private property and transforming it into state 
property, in short in response to measures taken against foreign investors by 
governments relying on all shades of socialism as their official policy and state 
ideology.

These illustrations show that the neat separation between inside and out-
side, which the PCIJ had upheld in 1926, actually precisely with regard to  
expropriation and nationalisation measures by the Polish state in the after-
math of the 1917 Russian revolution,9 is no longer tenable. The Permanent 
Court’s distinction between inside and outside dovetailed with the then pre-
vailing methods of legal positivism, splitting off the law as it stands from polit-
ical and moral considerations. The Russian revolution bursting in here was an 
irritant to these methods to say the least.

The question today is mainly whether the changes in international law that 
Tunkin and other Soviet authors diagnosed and praised have lasted, or wheth-
er unintended, unexpected, and altogether different evolutions were triggered, 
or whether the proclaimed ‘Soviet international law’ is definitely in the dustbin 

7   Preamble, para. 2. The Constitution of the ILO was Part XIII of the Treaty of Versailles (Treaty 
of Peace with Germany, signed 28 June 1919), publ. in: American Journal of International Law 
13 (1919), Suppl. 151–386, as amended on 20 April 1948 (15 UNTS 40), see Article 387.

8   James T. Shotwell, ‘The International Labor Organization as an Alternative to Violent Revolu-
tion’, The Annals of the American Academy of Political and Social Science 166 (1933), 18–25.

9   PCIJ, Certain German Interests in Upper Silesia (n. 5).
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of history. This Russian revolution anniversary issue seeks to examine these 
questions.

We seek to fill a lacuna which emerged after the Cold War, when Soviet in-
ternational law was basically struck from the research agendas.10 Before 1989, 
notably Western Germans, who lived in a partitioned state, half of which was 
under Soviet domination, and whose international legal status was disputed, 
had displayed a keen interest.11 In the US, John Quigley had undertaken a study 
in which he sought to trace back various legal developments in the domes-
tic and international law of the 20th century, notably social reforms, to Soviet  
influence or as a critical reaction to it.12

Twenty-five years after the fall of the iron curtain and the Berlin wall of 1989, 
Lauri Mälksoo studied post-soviet Russian attitudes towards international  
law.13 He read the current co-existence of competing approaches as a con-
tinuation of the old ideational struggle in the Russian intelligentsia between 
the ‘Westlers’ and the ‘Slavophiles’.14 With the benefit of a historical distance, 
Mälksoo interpreted the concept of Soviet international law as a variation of a 
Carl Schmittian Grossraumtheorie, as a vehicle to realise a hegemonic sphere 
of influence.15 But the specific heritage of the revolution does not play a big 
role here.

2 Marxist International Law

The starting point of all Soviet claims was that the revolution was not only an 
internal change of government that did not affect the identity of the state as 
an international legal person, but that it profoundly altered the nature of the 
state. This view (and its consequences for the continuity of international state 

10   But see Emmanuelle Jouannet/Iulia Motoc (eds), Les doctrines internationalistes durant 
les années du communisme réel en Europe/International doctrines during the years of real 
communism in Europe (Paris: société de législation comparé 2012).

11   Fundamentally Theodor Schweisfurth, Sozialistisches Völkerrecht? Darstellung, Analyse,  
Wertung der sowjetmarxistischen Theorie vom Völkerrecht ‘neuen Typs’ (Heidelberg:  
Springer 1979).

12   John Quigley, Soviet Legal Innovation and the Law of the Western World (Cambridge: 
Cambridge University Press 2007), on international law Part 3, 133–171.

13   Lauri Mälksoo, Russian Approaches to International Law (Oxford: Oxford University Press 
2015).

14   Ibid., esp. 71–76.
15   Ibid., 4.
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obligations including debts) has not been generally accepted as a legal rule.16 
However, we now acknowledge that international law is not blind towards the 
domestic constitutional set-up of states. States are expected, by international 
law, to respect the rule of law, human rights, and the self-determination of peo-
ples (which can be understood to possess a democratic component). This does 
not seem irreconcilable with the socialist idea that international legal relation-
ships differ in function of the state types.17 Distinct legal principles were sup-
posed to govern the relations between bourgeois states, among socialist states, 
and the bourgeois – socialist relationships.

The Russian revolution allowed the Soviet Union, and later its satellites,  
to apply Marxist theory to international law, and to implement it (or claim to 
implement it) in practice. Marxism interprets the international legal system as 
it exists in a basically capitalist world as the manifestation of a class antago-
nism, which is straddled along national lines. Evgeny Pashukanis’ canonical 
text puts this as follows:

The real historical content of international law, therefore, is the struggle 
between capitalist states. International law owes its existence to the fact 
that the bourgeoisie exercises its domination over the proletariat and 
over the colonial countries. The latter are organized into a number of 
separate state-political trusts in competition with one another. With the 
emergence of Soviet states in the historical arena, international law as-
sumes a different significance. It becomes the form of a temporary com-
promise between two antagonistic class systems.18

16   But see Michael Geistlinger, Revolution und Völkerrecht (Vienna: Böhlau 1991), who from 
an individualist starting-point argues that a revolution may have an effect on the interna-
tional legal status of the state, so that its inhabitants have the right to choose whether to 
accept pre-revolutionary treaty obligations as binding on the new state or not (esp. 434).

17   Bhupinder S. Chimni, ‘Marxism and International Law: A Contemporary Analysis’, 
Economic and Political Weekly 34 (1999), 337–349, 337: A Marxist approach to international 
law is inextricably related to its theory of international relations whose essence is in the 
final analysis determined by the manner in which states are internally organised. The  
‘relations of different nations among themselves depend upon the extent to which each 
has developed its productive forces, the division of labour and internal intercourse’ (quot-
ing Marx and Engels, emphasis added; internal reference omitted). Chimni contin-
ues that ‘[t]he foreign policy of a state is integrally linked to its domestic policy and is  
articulated and executed in the matrix of a specific socio-economic formation based on a 
definite and dominant mode of production’.

18   Evgeny Pashukanis, ‘Mezhdunarodnoe pravo’, in: Entsiklopediia gosudarstva i prava 
(Moscow: lzd. Kommunisticheskoi akademii 1925–1926), vol. 2, 858–874. Here quoted after 
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Marxist approaches to international law always had some intellectual currency.19  
Although its discourses were in theory independent from the Russian 
revolution,20 they seem hardly viable without this historical event. But even 
among Marxist international legal scholars, the specifically Soviet claims 
about international law were often neglected.21

From the Marxist perspective, law (including international law) is only the 
superstructure of the material conditions of production.22 And because in-
ternational law inevitably reflects the class interests of global capital, global 
justice can never be achieved through the vehicle of law. The Marxist author 
China Miéville writes:

I am a “denier” in the (. . .) sense that I see no prospect of a systematic 
progressive political project or emancipatory dynamic coming out of in-
ternational law. That law is made actual in the power-political wranglings 
of states, ultimately at the logic of capital, in the context of an imperialist 
system. The very social problems that liberal-cosmopolitan writers want 
to end are the results of the international system, which is the interna-
tional legal system. The forms and relations of international law are the 
forms and relations of imperialism. Attempts to reform through law can 
only ever tinker with the surface level of institutions.23

the English translation: Evgeny Pashukanis, ‘International Law’ (translated by Peter B.  
Maggs), in Piers Beirne/Robert Sharlet (eds) Selected Writings on Marxism and Law 
(London: Academic Press 1980), 168–83, 184–5. See on Pashukanis, Bill Bowring, ‘Yevgeniy 
Pashukanis, His Law and Marxism: A General Theory, and the 1922 Treaty of Rapallo  
between Soviet Russia and Germany’, J. Hist. Int. Law 19(2) (2017), 274–295, this issue.

19   See for contemporary accounts: Chimni, ‘Marxism’ 1999 (n. 17); China Miéville, Between 
Equal Rights: A Marxist Theory of International Law (Leiden: Brill 2005); Robert Knox, 
‘Marxist Approaches to International Law’, in: Anne Orford/Florian Hofmann (eds) The 
Oxford Handbook of the Theory of International Law (Oxford: Oxford University Press 
2016), 306–326.

20   Quigley, Soviet Legal Innovation 2007 (n. 12), 192 highlights that Marxist ideas had an  
influence on law even prior to the Bolshevik revolution and might have continued to exert 
an influence had there been no revolution in Russia. Moreover, the social effects of the 
industrial revolution which gave rise to the Marxist thought might, even in the absence of 
Marxism, have brought about legal reform to counter the problems.

21   Bill Bowring deplores this (Bill Bowring, Law, Rights and Ideology in Russia – Landmarks 
in the Destiny of a Great Power (Abington: Routledge 2013), 81).

22   See Chimni, ‘Marxism’ 1999 (n. 17), 338 on ‘international legal superstructures’.
23   Miéville, Between Equal Rights 2005 (n. 19), 316. True to this statement, the author aban-

doned international legal scholarship and turned to writing science fiction.
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To fundamentally change the dynamics of the system it would be nec-
essary not to reform the institutions but to eradicate the forms of law – 
which means the fundamental reformulation of the political-economic 
system of which they are expressions. The project to achieve this is the 
best hope for global emancipation, and it would mean the end of law.24

The attempt to replace war and inequality with law is not merely 
 utopian – it is precisely self-defeating. A world structured around inter-
national law cannot but be one of imperialist violence. The chaotic and 
bloody world around us is the rule of law.25

Or rather: There is no rule of law but only ‘the reign of capital’.26 So ultimately, 
pure Marxism must end up in legal nihilism: Law is part of the problem and can 
never offer any solution to social problems.

The core thesis of Marxism viz. historical materialism, namely that law (in-
cluding international law) is merely the superstructure of the material condi-
tions, leads to the broader claim that law is a camouflage in the hands of the 
powerful to secure and perpetuate their domination over the powerless. This 
(vulgo) Marxism has informed some third world approaches to international 
law (TWAIL),27 while other TWAIL-variants emerged substantially in response 
to the failure of Marxism as a liberatory discourse.28 The TWAIL movement 
was timely and in fact necessary to stir up complacent mainstream interna-
tional legal scholarship suffering from a north-western bias. This bias is due to 
a number of institutional, ideational, and practical factors, and is extremely 
resilient. It is therefore an ongoing task to draw the attention of international 
lawyers not only to the relative indeterminacy of the language of international 
legal texts (which gives ample room for exploitation by the powerful side), but 
also to take cognisance of the strong economic driving forces of the entire in-
ternational legal order as we know it today.

24   Ibid., 318.
25   Ibid., 319. See also Ugo Mattei/Laura Nader, Plunder: When the Rule of Law is Illegal 

(London: Blackwell 2008).
26   Chimni, ‘Marxism’ 1999 (n. 17), 339.
27   Seminally Bhupinder S. Chimni, ‘Third World Approaches to International Law: A 

Manifesto’, International Community Law Review 8 (2006), 3–27. See for the equally 
trenching Marxist analysis of international law, Chimmi, (n. 17).

28   Balakrishnan Rajagopal, International Law from Below: Development, Social Movements, 
and Third World Resistance (Cambridge: CUP 2003), 241–243.
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3 Regional/ Ideological Subsystems, Domestic Influences, and the 
Universality of International Law

‘Socialist international law’ was not the first time in history that political ac-
tors and scholars from one region, against a particular ideational background, 
claimed the existence of a separate and specific sub-body of international law. 
Leaving the antecedents of the droit public Européen aside, the first attempt 
to conceptualise a regional body of international law was undertaken by the 
Chilean scholar (and judge at the ICJ) Alejandro Alvarez (1868–1960), who 
published a book on Latin American international law in 1910.29 A later claim 
was that of a ‘national socialist international law’,30 propagated by scholars of 
the German Third Reich. For example, in the pamphlet ‘The German Science  
of Public International Law’ from 1939, Friedrich Berber claimed that ‘the 
foundations of public international law would be considered anew from  
the perspective of the National Socialist worldview’.31

So the Russian revolution is just one example of the impact of domestic 
law, politics, and ideology on the evolution of international law. Practice, state-
ments, and politics of states and of international organisations such as the UN 
show that the positivistic dogma of the ‘blindness’ of international law towards 
domestic law has often been a smoke screen obscuring the real mutual influ-
ence and interactions between domestic and international law. Many mate-
rial principles, rules, and procedures have been transported from the domestic 
to the international level, and have also flown back into the domestic law 
of states. ‘Vertical’, ‘horizontal’, and ‘diagonal’ migrations of legal ideas have  
occurred and are ongoing. This has historically begun with Roman private law 
concepts but now also applies to constitutional ideas, such as human rights, 
the rule of law, democracy/self-determination, and proportionality.

In addition, international law depends on the states for its implementation. 
States must always do something to adopt, incorporate or somehow give effect 
to international law in their domestic legal order. With a view to the lack of 

29   Alexandre Alvarez, Le droit international américain: son fondement, sa nature d’après  
l’histoire diplomatique des états du nouveau monde et leur vie politique et économique 
(Paris: Pedone 1910), 13–21.

30   Detlev F. Vagts, ‘International Law in the Third Reich’, American Journal of International 
Law 84 (1990), 661–704; Rüdiger Wolfrum, ‘Nationalsozialismus und Völkerrecht’, in: Franz 
Jürgen Säcker (ed.), Recht und Rechtslehre im Nationalsozialismus (Baden-Baden: Nomos 
1992), 89–101; Michael Stolleis, A History of Public Law in Germany 1914–1945, trans. by  
Thomas Dunlap (Oxford: OUP 2014), 408–431.

31   Friedrich Berber, ‘Deutsche Völkerrechtswissenschaft’, Geist der Zeit 17 (1939), 731–733, 732 
and 733 (translated by the author).
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proper international enforcement structures, and of course also acknowledg-
ing the need for acceptance, it has rightly been said that ‘the future of interna-
tional law is domestic’32 – or it is not. Inevitably, the domestic legal set-up will 
play a role in the processes of implementing international law, and this fact in 
turn gives rise to mutual influencing.

It would be naïve to deny the relevance of domestic legal training, domes-
tic legal culture, and of the political (often regionally informed) worldview of 
scholars and practitioners to their approach to international legal problems. 
Our understanding and uses of international law do not stand in clinical isola-
tion. The current investigation into ‘comparative international law’,33 includ-
ing empirical research on national education material, style and case-material 
used in textbooks, citation practices, and the like, in scholarly and practice 
texts on international law in various countries are therefore welcome to better 
understand these national, regional, and ideational pre-formations.

On the other hand, these approaches risk doing away with international 
law altogether. Specific regional rules, for example, diplomatic asylum in Latin 
America, or the prohibition of the death penalty in Europe, cannot claim any 
direct authority in other regions of the world. Presupposing that the raison 
d’être of international law is to govern relationships between political actors 
dispersed on the entire globe and to provide a common language and culture, 
international law must be universal (providing rules which apply to all). The 
fulfilment of the said functions requires distinguishing sharply between a wel-
come plurality of perspectives (including the possibility of diverging inter-
pretations) on the one hand, and an undesirable plurality of different rules for 
different players even if they are similarly situated. Such a multi-class or two-
speed model of international law may be acceptable for marginal issues and as 
a temporary device allowing for experimentation on a small scale but should 
not be allowed to affect core principles of international law, because that 
would erode the quality of international law as a universal normative system.

32   Anne-Marie Slaughter/William Burke-White, ‘The Future of International Law Is 
Domestic (or, The European Way of Law)’, Harvard Journal of International Law 47 (2006), 
327–352.

33   Mireille Delmas-Marty, ‘Comparative Law and International Law: Methods for Ordering 
Pluralism’, University of Tokyo Journal of Law and Politics 3 (2006), 43–59; Emmanuelle 
Jouannet, ‘French and American Perspectives on International Law: Legal Cultures and 
International Law’, Maine Law Review 58 (2006), 291–601; Martti Koskenniemi, ‘The Case 
for Comparative International Law’, Finnish Yearbook of International Law 20 (2009), 1–8; 
Anthea Roberts, ‘Comparative International Law? The Role of National Courts in Creating 
and Enforcing International Law’, International and Comparative Law Quarterly 60 (2011), 
57–92.
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This also means that the study of the specific approaches should aspire to 
identify the existence or absence of an overlapping consensus on international 
legal principles, and should ultimately seek to universalise the legal ideas stem-
ming from various regions and ideological camps fed into the international 
jurisgenerative procedures, in a discursive process. I submit that such a pos-
ture of discursive and procedural universalism is not logically or intrinsically a 
‘false’ universalism which inevitably disguises national self-interest, economic 
interests, or whatever particular interest of the relevant actor or speaker.34 Of 
course, such hegemonic camouflage has often occurred and continues to hap-
pen in real international relations. Awareness of these abusive practices allows 
the fellows of the ‘invisible college of international lawyers’ to acknowledge 
that this college is highly pluralist – but it also encourages its members to con-
tinue speaking to each other so as to form one faculty.

4 The Revolution’s Legacy and Discontent with Globalisation

The editors of this journal consider the study of the history of internation-
al law as a window on the world of today.35 In the period of decolonisation, 
Soviet legal inventions had been received favourably by many international  
law actors of the global south. During the 1960s, many of the new states 
sought protection and both military and ideational support from the USSR. 
This constellation nurtured the attempts to shape new international concepts 
catering the needs of the former colonies. Soviet approaches have been ap-
plied to issues such as neocolonialism, the exploitation of natural resources 
by foreign and transnational corporations, and of course to wars of liberation. 
The most important project, the ‘New International Economic Order’, based 
on socialist bits and pieces, failed.36 During the 1980s, in a rigidly bipolar  
world, Western mainstream textbooks of international law declared these  
third world quests and ideas as non-starters or dead for all purposes. The 

34   But see for a critical analysis Sundhya Pahuja, Decolonising International Law: Develop
ment, Economic Growth and the Politics of Universality (Cambridge: CUP 2011), esp.  
252–257 on the operationalisation of international law’s claim to universality as a mode 
of power.

35   Emmanuelle Tourme Jouannet/Anne Peters, ‘The Journal of the History of International 
Law: A Forum for New Research’, Journal of the History of International Law 16 (2014),  
1–8, 8.

36   See Umut Öszu, ‘“In the interests of mankind as a whole”: Mohammed Bedjaoui’s New 
International Economic Order’, Humanity: An International Journal of Human Rights, 
Humanitarianism, and Development 6 (2015), 129–143.
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1990s intensified competition on global markets, entrenched capitalism as the 
dominant form of organising the economy, and fuelled the political-economic  
‘philosophy’ of neoliberalism.37 Both camps (the social/socialist camp and the  
liberal/neoliberal camp) have routinely condemned the other camp’s osten-
sibly overly instrumental or ‘managerial’ use of the law as a tool of social 
engineering.38

But around the turn of the millennium, the global power constellation has 
shifted again. The unipolar, ‘liberal’ world order of the 1990s has come to an 
end. New inquiries into the promises and deceptions held by international  
law for developing states need to take into account its direct and indirect so-
cialist legacy.

Currently rising ‘illberal democracies’39 in Russia, Hungary, Poland, and 
elsewhere to some extent copy the features of the socialist people’s democra-
cy’s populism and the dismanteling of rule-of-law-mechanisms. The memory  
of the Russian revolution can contribute to maintaining vigilance towards 
these phenomena. Depending on the indicia used for the qualification of the 
political and economic system, only around 14 to 19 states of the world still 
count as ‘socialist’ countries, even less espouse variants of Marxism-Leninism 
(e.g. Cuba, Laos, Vietnam, Bolivia, or the non-recognised Moldovan Republic 
of Transnistria). Among those, China is the most important player, ‘a unique 
kind of neosocialist society’ which combines features of state socialism with 
‘neo-liberal governance’ and capitalism.40 Contemporary Chinese law carries a 
significant socialist heritage.41

37   See for a nuanced assessment of the standard complaint against ‘neoliberalism’, informed 
by social theory: Clive Barnett, ‘Publics and Markets: What’s Wrong with Neoliberalism’, 
in: Susan J. Smith/Rachel Pain/Sallie A. Marston/John Paul Jones III (eds), The Sage 
Handbook of Social Geographies (London: Sage 2010), 269–296.

38   See for the analysis and critique of ‘socialist law’ as being purely instrumental: 
Schweisfurth (n. 11), 333–341, 522–533. See for a sociological analysis of the ‘rule doc-
tors’ neo-liberal ‘prescriptions’: Yves Dezalay/Bryant G. Garth (eds), Global Prescriptions: 
The Production, Exportation, and Importation of a New Legal Orthodoxy (Ann Arbor: The 
University of Michigan Press 2002); see also Megan Donaldson/Benedict Kingsbury, 
‘Ersatz Normativity or Public Law in Global Governance: The Hard Case of International 
Prescriptions for National Infrastructure Regulation’, Chicago Journal of International Law 
14 (2013–2014), 1–51.

39   Fareed Zakaria, ‘The Rise of Illiberal Democracy’, Foreign Affairs 76 (1997), 22–43.
40   Frank N. Pieke, Knowing China (Cambridge: CUP 2017), especially chapter 1.
41   See for the Soviet/socialist legacy in contemporary Chinese law (but not specifically on 

Chinese approaches to international law) William Partlett/Eric C. Ip, ‘Is Socialist Law 
Really Dead?’, International Law and Politics 48 (2016), 463–511.
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The socialist legacy, the dissolution of the Soviet Union, and the country’s 
loss of economic, military, and ideological influence on the globe seem factors 
apt to explain the current posture of Russia under Putin towards international 
law and Russia’s ‘struggle for recognition’ in international relations.42 In the 
international legal relations of the 20th century, China and Russia had been 
at the receiving end, as law-takers. Both states currently seek to develop a new 
role as norm-shapers.43 Plausibly, the legacy of socialist and even Soviet inter-
national law will inform their new approach, or at least constitutes a subtext 
which needs to be known for properly understanding both the Chinese and the  
Russian positions espoused in current legal controversies.

The ongoing globalisation of the markets and the more or less continuous 
rise of foreign investment, transnational trade, and of global financial transac-
tions are accompanied by persistently abject labour conditions and recurring 
environmental scandals in many parts of the world. Regulatory negligence or 
failure, the collusion of corrupt political elites with profit-maximising busi-
ness actors, ‘crony capitalism’, and ‘corpocracy’ contribute to the overall pic-
ture of an uneven globalisation in which many have been left behind. These 
dark sides of globalisation have given rise to a ‘groundswell of discontent’, as 
the managing director of the International Monetary Fund, Christine Lagarde, 
recently put it.44 It is therefore not surprising that large segments of the alter- 
globalisation movement drew inspiration from socialism and Marxism.45 From 
a Marxist perspective, globalisation is simply ‘the shift of the principal venue 
of capital accumulation from the nation-state to the global arena’.46 However, 
the economic, ecological, and cultural problems we are facing in our era of 
globalisation-fatigue seem too complex to be reducible to the simple formula 
of the rule of capital. Still, the suspicion that international law itself has con-
tributed and perpetuates the suffering of humans, animals, and nature is hard 
to diffuse, although it is difficult to prove such complicity.

42   Christian Marxsen, ‘International Law in Crisis – Russia’s Struggle for Recognition’, 
German Yearbook of International Law 58 (2015), 11–48.

43   Anne Peters, ‘After Trump: China and Russia move from norm-takers to shapers of the 
international legal order’, EJIL Talk! Blog of the European Journal of International Law,  
10 November 2016.

44   Christine Lagarde, ‘Making Globalisation Work for All’, Sylvia Ostry Lecture, Toronto,  
13 September 2016. See also Pankaj Mishra, Age of Anger: A History of the Present (New 
York: Farrar, Straus and Giroux 2017). Seminally Joseph Stiglitz, Globalization and Its 
Discontents (New York: Norton 2002).

45   Geoffrey Pleyers, AlterGlobalization: Becoming Actors in a Global Age (Cambridge: Polity 
Press 2010).

46   Chimni, ‘Marxism’ 1999 (n. 17), 339, quoting Gary Teeple.
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With all due reserve against the conception of (international) law as a 
mere superstructure of the material conditions of production, it seems fair to 
say that socialism has taught international lawyers that human poverty and  
unequal wealth distribution are issues within the purview of international  
law and need to be tackled inter alia by international legal instruments. 
Assuming – unlike Marxism – that international law is not only an oppressive 
force but is in itself ambiguous and can be harnessed as a force for good, we 
need to activate international law for addressing the global injustice. Maybe a 
lasting lesson of the Russian revolution and of the political-economic system 
as erected in the Soviet Union and elsewhere is that this recipe did not work. 
Has not real existing socialism thoroughly discredited itself? The economic 
nonviability, the lack of individual freedom, and the massive human rights vio-
lations accompanying the socialist system of planned economy and people’s 
democracy have made this form of social order a negative model of how not 
to do it.

It seems clear today that the shockingly uneven distribution of wealth on 
the globe47 which leads to massive social unrest needs to be tackled with dif-
ferent instruments than those derived from socialism, notably by rendering 
governments accountable, with harmonised global tax reforms,48 better pro-
tection of labour rights, and tighter regulation of transnational corporations 
so as to stop the externalisation of the human and ecological damage they  
produce. Although these strategies of embedded liberalism are not new,  
they have in the past – with all setbacks – lifted many out of poverty. If the 
Russian revolution teaches one thing, then it is that the radically other, revolu-
tionary, alternative to incremental social reform should not be repeated.

5 The Contributions to the Anniversary Issue

In ‘Sovereignty, Property, and the Russian Revolution’, Veronika Bílková shows 
that the Soviet approach lies at the bottom of the persisting doctrine that sov-
ereignty and property are just two variants of social control, a view which is 

47   According to a new Oxfam Report, eight individuals own as much as half the population 
of the globe. See Deborah Herdoon, An Economy for the 99%: It’s Time to Build a Human 
Economy that Benefits Everyone, Not Just the Privileged Few (Oxford: Oxfam GB 16 January 
2017).

48   See, e.g., Thomas Piketty, Le capital au XXIième siècle (Paris: Seuil 2013), proposing a global 
system of a progressive annual tax on capital.
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relevant, inter alia, for the currently disputed legitimacy of the international 
regime of investment protection.

Sabine Dullin and Etienne Forestier-Peyrat, ‘Flexible Sovereignties of the 
Revolutionary State: Soviet Republics Enter World Politics’, examine the status 
of the Union republics which allowed them to participate in international re-
lations. In ‘The Soviet Approach to the Right of Peoples to Self-determination: 
Russia’s Farewell to jus publicum europaeum’, Lauri Mälksoo highlights the im-
portant Bolshevik contribution to the formation of the international principle 
of self-determination.

Next, Johannes Socher, ‘Lenin, (Just) Wars of National Liberation, and 
the Soviet Doctrine on the Use of Force’, shows that the Soviet argument of 
just liberation wars is still alive in contemporary Russian international legal 
scholarship.

In his article ‘Leon Trotsky and the Prohibition against Secret Treaties’, 
John Quigley traces the Wilsonian demand for ‘open covenants’ back to Soviet  
impulses. Bill Bowring commemorates the tragic fate of the controversial theo-
rist of Soviet international law in ‘Yevgeniy Pashukanis, His Law and Marxism: 
A General Theory, and the 1922 Treaty of Rapallo between Soviet Russia and 
Germany’.

Finally, in ‘Soviet International Law: Between Slogans and Practice’, Alina 
Cherviatsova and Oleksandr Yarmysh shows that Soviet international law was 
based on two conflicting ideals, namely the idea of peace and the idea of a 
world revolution.

The oscillation between these two ultimately irreconcilable poles may have 
generated a productive tension which is arguably one reason for a lasting rele-
vance of some propositions of Soviet international law.49

49   Bowring, Law 2013 (n. 21), at 81.


