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8

Spatial and Temporal Dimensions
of Legal History

International Law, Foreign Policy, and the
Construction of a Legal Order

Luigi Nuzzo

The relationship of inside/outside was one of the earliest political categories of
modernity and a key concept of the ius publicum europaeum. On the one
hand, it allowed the political and legal doctrine to focus on the modern state.
As a new subject, it was able to eradicate violence inside the country and
portray the space within as homogeneous and pacified. On the other hand, it
rendered imagining a plurality of different spaces related to a different pres-
ence of the state possible. Inside Europe and later the West, international
relations could be organized and presented as a system of interactions between
sovereign states which acknowledged each other. Outside the Western world
as well as on the oceans, the states ceased to demarcate space and produced a
new kind of outside that needed its own rules (Galli 2001).
Inevitably, this led to a complication in the meaning of inside and outside

while at the same time producing an overlapping of the two concepts and a
clear accentuation of their differences. They not only indicated what was
inside or beyond the state borders, but also what belonged to the rational,
Christian, civilized system of Western states and what did not. The “outside”
appeared as a space that was external to that legal and political system. It was a
space of “otherness,” where the political subjects were semi-sovereign states or
“wild” tribes and where legal relationships could not be regulated by
international law.
In order to examine the relationship between international law and foreign

policy along with the way the nineteenth-century jurists used the concept of
inside/outside as a conceptual dichotomy in the construction of an inter-
national order, this chapter will be developed on two different levels and
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pursues two different aims. On the first level, I will deal with the process of
transformation of international law into “real” law, freeing it from any con-
nections with diplomacy or natural law. The “modern” international law was a
positivistic interstate law founded on a set of common religious and cultural
values. This meant that it could only be applied to states that recognized and
shared these specific values. On the second level, I will move from inside to
outside, trying to understand how it was possible to construct a global
international legal order and how the contact with non-Western subjects
could be handled legally.

These questions bring us back to the relationships between inside/outside
and international law/foreign policy. If inside the system of Western states
international law was able to govern their relationships, outside it could only
be used when the degree of civilization reached by non-Western peoples
satisfied the principle of reciprocity—and that moment still seemed far away.

Searching for a compromise between a universal international law founded
on moral values, and positive international law, which was an expression of
the common Christian consciousness/conscience of civilized states, the West-
ern international lawyers considered consular law and then colonial law as the
most effective instruments to regulate relations with “less civilized” political
organizations. In other words, consular law and colonial law seemed to be able
to satisfy the needs of foreign policy, guaranteeing the protection of Western
subjects and their economic interests. At the same time, they did not com-
promise the image of international law as a scientific system that international
lawyers had been building since the first half of the nineteenth century.

8 .1 . INSIDE: INTERNATIONAL LAW AS SCIENCE

To free international law from diplomacy, foreign policy, and old natural law
was a challenging task. It meant examining the international order’s legal
dimension and the foundation of the international community. Nevertheless,
there were models to inspire the process.

Since the beginning of the nineteenth century, Friedrich Carl von Savigny,
teaching in Marburg, had addressed the necessity of a legal method and the
methodological renewal of private law. The law (Recht) for Savigny was a
historical science taking its scientific and systematic power from the depths of
history. Working directly with the sources, the jurists achieved a methodo-
logical mindset allowing them to generate new rules autonomously and to
reset them according to a rational order that existed before the law and the
state (Savigny 2004). The law had been shaped by history and could not be
reduced to the will of a single legislator nor constrained to the articles of a
codex. It was free because it was a spiritual creation, produced by a nation’s

OUP UNCORRECTED PROOF – FIRST PROOF, 9/3/2016, SPi

142 Luigi Nuzzo



Comp. by: Jayapathirajan Stage : Proof ChapterID: 0002694985 Date:9/3/16
Time:20:23:58 Filepath://ppdys1122/BgPr/OUP_CAP/IN/Process/0002694985.3d
Dictionary : OUP_UKdictionary 143

consciousness. At the same time, however, it was also necessary as it was an
already pre-existing product of a past “that ineluctably dominates us” (Savigny
1814: 3).
In public law as well as in private law, Savigny’s starting point was the

concept of Volk. As a matter of fact, the state was the “leibliche Gestalt der
geistigen Volksgemeinschaft,”1 which reflected cultural unity and translated
its juridical consciousness, representing to Savigny and those jurists of public
law who followed him and developed organic ideas, the mirror of a reconciled
society, finally free from social conflicts (Savigny 1840: 22).
From this, significant consequences could be derived in the domain of

international law. Assuming the people as the original matrix of state and
identifying the origin of positive law in its consciousness, it was possible to
redefine the nature of international law itself. This involved introducing an
element of complexity into the picture that derived its positivity from the
habitual and conventional character of international law and that consequent-
ly limited its efficaciousness to the states involved. Although it was undeter-
mined in its content and lacked a higher authority to be able to impose
sanctions, for Savigny international law could become positive law. Its sources
were, above all, customs and treaties, but its positivity did not depend on the
will of singular states alone. International law was based on a tissue of customs
that were rendered uniform by Roman law, by “affinity of race,” and, above all,
by the sharing of a common religious background. Racial identity and Chris-
tianity were the boundaries of the family of nations, which made it a homo-
genous space and produced, among the forming states, “eine ähnliche
Gemeinschaft des Rechtsbewußsteins […] wie sie in einem Volk das positive
Recht erzeugt”2 (Savigny 1840: 33).
For Savigny, this obviously produced particularly significant consequences

for international private law. The idea of a community with common cultural
traditions and values allowed him to stress the legal dimension of the comitas
gentium excluding that the recognizing and the applying of a foreign law was
entrusted to the inconstancy of the rules of international courtesy and to the
interests of states. The comitas gentium was in fact an exquisitely juridical
concept and referred to a much deeper dimension than the particular legisla-
tions of single states. In any juridical setting, it was necessary to individualize
the pre-existing law to which the judges were subordinated even if it was
written by another country. Thus, it was not the will of the states but of a
power inside the law, grounded in common history, Christianity, and in a shared
juridical tradition—the study of Roman law—which offered the German jurist
the key to the solution of conflicts between laws (Savigny 1849: 28). Savigny was

1 “The material form of the spiritual community of the people.”
2 “The same community of legal consciousness which produces the positive law of a particular

nation.”
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certainly conscious that in the case of a conflict between the laws of different
states, the sovereignty of each of them could, on principle, legitimately impose
the application of national law inside its borders. Deferring the discipline of
the “rechtsverhältniss” (legal relation) to the law to which it was submitted,
was still perceived, also by Savigny himself, only as a “freundliche Zulassung
unter souveränen Staaten” (friendly concession among sovereign states):
friendly but in a certain sense also imposed. In fact, the German jurist went
on, it must not be taken for the result of an act of generosity or arbitrariness
but rather as a necessary act due “to a peculiar and progressive legal devel-
opment” (Savigny 1849: 28).

Thus, through Savigny, a shared juridical tradition determined, apart from
the place where the judge had to decide on, that the juridical relationship itself
had to receive the same treatment, since the research for common rules
originated from a principle inside the law itself that the doctrine had the
task of revealing, using a rigorously scientific juridical method.

On the one hand, public as well as private international law originated from
a community of juridical feelings among Christian peoples. Just like internal
law it was a form of positive law and its positivity did not imply the trite
reduction of juridical data to the will of a political subject. Instead, it referred
to a deeper dimension, once again producing the paradox of positive law, the
basis of which was to be found outside the law. On the other hand, its
positivity was possible only if that law was not universal but limited to those
communities with shared genetic heritage, juridical traditions, and religious
values (Nuzzo 2012a: 25–50).

The research for a suitable method and the dissatisfaction with international
law entrusted to diplomacy and based on treaties also appears in the work of
German jurists during the first half of the nineteenth century. Heffter tried to
take an alternative road to diplomatical empiricism and the persistences of
natural law, looking for the dogmatic dimension international law was derived
from in private law categories—personae, res, actiones. Kaltenborn, taking
from private law—always by way of Savigny and Puchta—the concept of the
system, theorized the need to entrust legal science (organ and interpreter of
the Volksbewusstsein) with the task of the scientific and historical construction
of international law. This did not involve a simple collection of facts. On the
contrary, it meant to give them an organic shape, to reassemble the tissue of
internal connections and to grasp the gradual emergence of Rechtsideen in
people’s lives through them (Heffter 1844; Kaltenborn von Stachau 1847).

In both cases, international law was the product of Christian civilization
and an invaluable concept designed to regulate the lives of those states that
shared common values and history. The spirituality evoked by the legal
mindset of the people demonstrated a common foundation able to overcome
the differences between the peoples of Europe and to highlight the existence of
a moral principle of freedom that united individuals and states.
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The precepts of justice, charity, and peace, which had inspired European
sovereigns in governing “the family of the Christian nations,” had also guided
the jurists’ pen in giving them juridical form and in imagining Europe as a
uniform space capable of transcending borders and differences in the name of
principles of authority, dynastic legitimacy, and equilibrium among the
powers. Kaltenborn, the jurist who, starting from these presuppositions, had
begun a scientific construction of international law in 1847, insisted on
recalling the merits of the Vienna Treaty more than twenty years later
(Kaltenborn von Stachau 1847: 13). Even if the world had changed and jurists
and diplomats, from the 1870s onwards, had taken note of the failure of the
Holy Alliance’s political project, he still insisted that it contained the essential
attributes on which to found contemporary international law as well as the
commitment, reiterated at the Conference of Aix La Chapelle in 1818 by the
five European powers Austria, Prussia, Russia, France, and England, needed to
preserve order in Europe (Kaltenborn von Stachau 1861: 93; Schulz 2009: 68ff.;
Vec 2011: 1–15).

8 .2 . INSIDE: OLD AND YOUNG LAWYERS

Outside of Germany, Pasquale Stanislao Mancini told a rather different story.
Transplanting “the dogma of the Independence of Nations,” which was the
foundation of the Risorgimental political ideologies, into the domain of law,
the Italian jurist identified the legitimacy of exercising state sovereignty over
citizens in the awareness of being part of a nation, and understood the nation
to be the true protagonist of international relations (Mancini 1873a: 1–64).
Then, the following year, he reflected on the consequences that “this change”
of subject would bring to public and private international law in an introduc-
tory lecture as part of the course on international law at the University of
Torino (Mancini 1873c: 67–92).
To base the entire system of international relations on nations would, first

of all, have meant undermining the logic of state diplomacy. Therefore, it was
necessary to rethink the role of treaties within the system of international law.
This did not mean a denial of the capacity of all interstate actors to produce
juridical obligations. Mancini’s objective was a different one: to identify and
defend a set of core values conforming to “moral and to universal justice”
known as the group of inalienable and basic rights, intimately engraved in
each nation, which no treaty and no state could ever abolish. For him, this
seemed to be the only way through which Europe could embark on a journey
toward the ultimate goal of the brotherhood of peoples and inaugurate a time
of peace in which war and reprisals would be substituted by recourse to
arbitration. It would be an instrument to facilitate the resolution of conflicts
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peacefully, and to renew private international law according to the “mutual
respect for the righteous laws of the other nations” and the recognition of the
civil rights of aliens (Mancini 1873c: 73–5; Mancini 1873d: 206–11).

Through consciousness of nationality and awareness of its strength, Man-
cini therefore allowed international law to come out of the penumbra of the
Holy Alliance and the European states’ agreement, again entrusting the task of
rejoining the threads between juridical discourse and popular sentiment to
jurists. In 1874, Augusto Pierantoni, introducing the Italian edition of David
Dudley Field’s Draft Outlines of an International Code, wrote that the political
history of Europe during the last twenty years could be told as the story of the
“evolution of principle of nationality.” From Greece to Belgium, from Italy to
Germany, passing through Romania, Hungary, and Poland, every upheaval
had been the product of a reawakening of a consciousness and an identity that
had existed before the states (Pierantoni 1874: 37–8). Mancini had given
juridical form and scientific dignity to this sentiment and had made it the
foundation of international law. People, history, consciousness, science, and
codification had been the key words in a project shared by European interna-
tionalists who were committed to the definition of a political juridical design,
both cosmopolitan and colonial, whose esprit d’internationalité, as Kosken-
niemi has defined it so well, oscillated between tolerance, paternalism, and
repression (Koskenniemi 2001: 92ff.). Even in Europe during the second half
of the nineteenth century, international jurisprudence could not limit itself to
commenting on the law or praxis applied by states in the regulation of their
relations. On the contrary, it was necessary to mediate between universalism
and nationalism, between individuals and peoples, nations and states, and to
seek the general principles necessary for the construction of a new juridical
science to spread into the world in a supranational dimension of state law. To
this new generation of jurists, the principle of nationality never appeared to be
the definitive answer, for diverse reasons largely denounced in Italy as well: its
excessive dependence on the Italian situation, the political danger, the theor-
etical vagueness and ambiguities as well as the continual superimpositions
between moral and juridical dimensions. Nevertheless, national spirit and
consciousness of nationality fed the international discourse, remaining at the
center of the juridical debate and constituting the background fabric of public
international law in late nineteenth-century Europe. International law pre-
sented itself as the historical product of an intellectual elite, who believed that
through an organic relationship with the civilized nations’ popular conscience
it was possible to translate values and aspirations into a scientific system. On
the one hand, the historical and jurisprudential character of international law
would have permitted jurists to bypass the limits of a law whose foundation
rested on the collective conscience of the European peoples. On the other
hand, its systematic reconstruction would have guaranteed its scientific char-
acter and allowed the articulation of an organic relationship between popular

OUP UNCORRECTED PROOF – FIRST PROOF, 9/3/2016, SPi

146 Luigi Nuzzo



Comp. by: Jayapathirajan Stage : Proof ChapterID: 0002694985 Date:9/3/16
Time:20:24:04 Filepath://ppdys1122/BgPr/OUP_CAP/IN/Process/0002694985.3d
Dictionary : OUP_UKdictionary 147

conscience and law. Although international law was without sanction, and did
not derive from an act of will or reconnect to an idea of shared sovereignty, it
was already positive law, whose positivity was nevertheless founded on the
consciousness of humanity and manifested itself through public opinion
(Bluntschli 1878: 53–61; Westlake 1894: 1–16; Koskenniemi 2001: 42ff.).
The jurists would therefore have to question the popular conscience and
lend their voice to public opinion, filtering it through the use of rigorous
scientific arguments.
In the middle of the nineteenth century, this voice began to be heard clearly,

and for the newly born discipline and its protagonists this seemed to open up a
bright future defined by the unstoppable force of progress. In 1856, the Treaty
of Paris had admitted Turkey to the “advantages of European public law,”
leading many internationalists to imagine the arrival of an international law
which was both universal and positive (Mancini 1873b: 157–8; Pierantoni
1869: 186–7, 298–9; Fiore 1865: 277). A few days after the signing of the treaty,
the European powers had agreed on the abolition of piracy and the recognition
of the rights of non-belligerents in maritime conflicts. The agreement was
embraced as a great victory of juridical civilization and was interpreted as a
text that passed beyond its conventional origin and excelled as positive law of
“practically” universal application (Bluntschli 1878: 45).
In 1863, the first “code” of international law of war was published in

America. It was the so-called Lieber’s Code, named after its author Francis
Lieber, which, revised by a military commission, was promulgated by Lincoln
under the title “General Orders 100: Instructions for the Government of
Armies of United States in the Field” (Friedman 1972). Finally, in 1871, the
United States and Great Britain ratified the Treaty of Washington, in which
they identified the fundamental rules for a neutral government. During the
same year, they convened to submit to an arbitration court in Geneva the
ascertainment of possible English violations of the obligations of neutrality
committed during the American War of Succession (Mannoni 1999: 78ff.).
Treaties, codes, and arbitrations therefore constituted the instruments with

which the internationalists intended to overcome the uncertainties of inter-
national law, noting the need for a collective scientific reflection and common
ground (Asser 1902: 109–20).
However, after the atrocities of the Franco-Prussian war, the jurists could

no longer limit themselves to ascetically recording the transformations of the
international order. They had to form a joint commitment to govern and
direct these transformations. With this purpose, at the initiative of Gustave
Rolin-Jaequemyns, the Institut de Droit International was established in
Ghent in 1873 (Koskenniemi 2001: 12ff). The institute and its appertaining
journal, the Revue de droit international et de législation comparée, defined a
new theoretical and physical space within which the international lawyers
organized and represented themselves as a “class”; a community of authors
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and readers that managed a symbolic capital of knowledge and of authorized
schemes for the world’s interpretation.

In the final months of 1868, the Revue was finally ready and Rolin-
Jaequemyns, in the lead article on the first page, defined its program, identi-
fying the instrument for the renewal of international law as the logical and
consequential relationship between the conscience of humanity, public opin-
ion, jurists, and positive law. For the Belgian jurist, the conscience had to guide
jurists in judgment, decision, and identification of rules, and then, once those
had been specified, to help evaluate their validity. The conscience was “the
source, the tribunal, and the true sanction of positive law.” Its voice was public
opinion. The Belgian jurist imagined it

serious and calm, based on the application of certain principles of universal
justice to constant events […] This opinion, in terms of international law
especially, is really and rightly queen and legislator of the world. She is the
voice of reason, a voice confused at first, but then, more and more loud and
clear, it success to dominate the sound of arms. (Rolin-Jaequemyns 1869: 225–6)

He recognized that it might likely appear paradoxical that “something as
abstract as the consciousness of humanity that manifested itself in public
opinion” constituted a formative element of positive law (Rolin-Jaequemyns
1869: 233). In fact, it had been the conscience of humanity and public opinion,
and the hommes éclairés who established themselves as their sole interpreters
to inspire the abolition of slavery and introduction of civil rights of aliens, to
render commerce and communications easier, to guarantee freedom to emi-
grants, and to “sweeten” the norms of war. That is why it was not possible to
deduce that the existence and the juridical character of international law were
challenged by the moral dimension in which it was embedded and by the
absence of sanctions. On the contrary, according to Rolin-Jaequemyns, inter-
national morality was determined entirely by the science which was itself
international law, legitimately assumed to be capable of defining the social
aims of states and imposing on them “duties which, when they were clearly
recognized, are converted into actual legal obligations” (Rolin-Jaequemyns
1869: 233).

States, not nations, therefore continued to be the subjects of international
law, but they were only juridical instruments for reaching objectives that
transcended the concept of sovereignty and the logics imposed by reason of
state. Before the state, there was humanity, or, as Bluntschli wrote, “human
nature” and the existence of a strong and indissoluble bond able to unite
peoples and to impose on each the recognition of the other as a human being
(Bluntschli 1878: 54). That made international law not arbitrary but necessary,
and permitted internationalists to portray themselves as the only authorized
interpreters of the civilized peoples’ juridical conscience. They tasked them-
selves with the construction of a historical and systematic framework of
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international law, putting the law directly in communication with public
opinion and, thus, with the conscience of the people (Rolin-Jaequemyns
1875: 291–306).
The journal was created in order to pursue this objective, and as a further

consequence it was necessary for Rolin-Jaequemyns to create an international
institute. It would have to be “a non-official but boldly public and internation-
al congress” as suggested since 1871 by the German jurist Franz Lieber, who
was professor of history and political science at Columbia University in New
York (Rolin-Jaequemyns: 1873).
The jurists would have to assume awareness of their role as interpreters of

public opinion, and, at the same time, they would also have to take charge of
its direction, furnishing certain instructions and rules which were a far cry
from theoretical abstractions. The construction of a new international order
was an objective too important to be left to diplomacy and state chancelleries,
or to the divided commitment of juridically uneducated consciences, but also
too burdensome to be pursued by each jurist on their own. Modernity
required an unprecedented “collective scientific action” in order to “stimulate
intellectual powers, give them a centre, support, and encouragement” with the
final objective of formulating the fundamental principles of international law
and constituting a permanent body or an academy for the study of inter-
national law (Rolin-Jaequemyns 1873: 6–7).
Rolin-Jaequemyns was not naïve enough, however, to exclude the possibility

that the “definitive solution” to the problems of international politics lay with
diplomacy, or that the reorganization of international society in the second half
of the nineteenth century was no longer relying on European agreement or on
that of the civilized nations. Even in the thought of Rolin-Jaequemyns states did
not disappear, nor did diplomatic and political activity appear incompatible
with the scientific action of a “free and disinterested” collective organ (Rolin-
Jaequemyns 1873: 15–16). Even though the union did not have an official or
semi-official character and members participated only in a personal capacity,
the Belgian jurist proposed that the individual states could get a veto right on
the nomination of their own citizens as members of the institute and that
exercising that right nullified the election. The veto right would not have
constituted, however, a right of intervention on the part of the national
governments into the life of the academy or institute, nor would it have
modified its characteristics. On the contrary, it would simply be treated as a
measure to permit the governments to defend themselves against the choice of
openly hostile representatives. “The governments must not influence the
freedom of the Academy,” concluded Rolin-Jaequemyns, “but the Academy
cannot either make choices that would have the character of a political mani-
festation against that or another government” (Rolin-Jaequemyns 1873: 45).
On September 8, 1873, the Institute of International Law was founded. In its

inaugural sitting, eleven jurists met in Ghent and assigned Mancini the task of
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responding to the welcome of the city’s mayor and underlining the distance
that separated them from both “virtuous utopians” and “timid souls without
faith in the moral progress of humanity.”3

The institute was a scientific association without official character that, as
we read in the first article of the statutes, devoted itself to favoring the progress
of international law and to becoming the organ of the civilized world’s
juridical conscience, to formulating general scientific principles, to spreading
the knowledge of those principles, and finally to lending “its co-operation in
any serious endeavour for the gradual and progressive codification of inter-
national law” (Statute of the Institute of International Law 1873: art. 1.2).

At the beginning of the 1870s, international law was already a powerful
vehicle of civilization, capable of liberating men from barbarism and violence
and leading them, in time, to the realization of a “full and informed juridical
unity of humanity” (Bluntschli 1878: 4; Röben 2003: 157–61). At the same
time, as a presupposition and final objective, humanity was permitted to
recognize a universal dimension to the new knowledge. For the European
internationalists, the treaties with Turkey and China seemed to confirm this
interpretation and to free law from the influence of religion. Religion, wrote
Bluntschli, was working on a different level than jurisprudence and neither
founded nor impeded the fulfillment of a juridical obligation (Bluntschli 1878:
17). However, even for Bluntschli, just like for Mancini or Rolin-Jaequemyns
or any other Western jurist, the active principle of international law continued
to rely on given moral and common cultural historical traditions, of which
Christianity constituted the most important one. In fact, on the one hand, only
the persistence of an absolute identity between Christianity and civilization
permitted the automatic application of international law outside of Europe.
On the other hand, the ever more frequent recourse to the concept of
civilization was owed to its greater scalability compared to the concept of
Christianity. Within a juridical discourse that began to distinguish itself in a
racial sense, representing oneself as a civilized nation, rather than a Christian
nation, became the more suitable instrument in order to proceed in the
classification of the “Other.” By doing so, it was also possible to offer criteria
for differentiated inclusion, commensurate with the degree of civilization
achieved (Nuzzo 2011: 205–22).

From within juridical conscience, therefore, Christianity took part in for-
ging the specific values of the civilization of Western states, producing an
awareness of its own superiority and of the impossibility of international law,
which was at the same time both positive and universal. The renewed univer-
salism and humanitarianism then required non-Western populations to be
included in the international order through the idealization of the moral and

3 Journal de Gand, 10.9.1873, in MCCR, Fondo Mancini, B. 858, n 8 (3).
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universalistic component of international law. Nevertheless, they did not
permit them to join in its production yet and even demanded that the
sovereignty of the Eastern states yield to the defense of Western economic
interests or the protection of Christian minorities. Outside of the West lay an
exceptional world that required exceptional responses.

8 .3 . OUTSIDE: CONSULAR LAW

This, however, was not only a theoretical problem. International law, thanks to
its historic, Christian, systematic, and positive character had become the
measuring unit of the civilized world. At the same time, due to its Christian
roots, it advocated a universal vocation to overcome the frontiers of the
Western world and to recompose the distinctions between it and the outside.
Yet, how was this theoretical frame connected to Western political needs as
well as the commercial interests in the Mediterranean or Eastern countries?
From the 1840s onwards, the task was to find the most appropriate instru-
ments for the registration of political and economic needs of Western states
and merchants in Turkey and the Far East. From the 1870s onwards, the task
was to find legal justifications for the occupation and partition of Africa.
International law was not useful in answering this question. Inside the

system of Western states, as we have seen, it was regarded as a positive law
in which to entrust their relationships. Outside, it could only be used once the
degree of civilization reached by the non-Western peoples satisfied the prin-
ciple of reciprocity, and that moment seemed extremely far off.
As pointed out by recent historiography, the treaty of Paris (1856), which

admitted Turkey “to participate in the advantages of the public law and
concert of Europe” and declared the acceptance of the signatories’ powers
“to respect the territorial integrity of the Ottoman Empire,” cannot be seen as
the first sign of overcoming old Christian international law and the introduc-
tion of universal international law, founded on the idea of civilization and
opened to a Muslim nation for the first time (Onuma 2010). Turkey was part
of the European political system, but the different levels of civilization and the
deep religious differences justified the suspension of fundamental principles of
international law. The efficacy of the principle of territoriality of law faded
inside the imaginary and real borders of Christianity and a new legal regime,
which the international lawyers defined as exceptional, started to become
implemented. The exceptionality produced by a loss of Christianity (and
therefore of civilization) marked life in Turkey, China, Siam, Persia, and
Japan legally and politically and, as a consequence, international relations
with them were entrusted to executive power and consular law. The impossi-
bility of leaving Western citizens to the “arbitrary acts” of Ottoman justice
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made the restriction of Turkish sovereignty necessary, legitimating the main-
tenance of Capitulations and with them the extraordinary competences and
privileges of consuls, the principle of extraterritoriality, and generally the
introduction of the principle of the most favored nation (Augusti 2009:
503–17; Becker Lorca 2010: 506–13; Kayaoğlu 2010; Kroll 2012).

Searching for a compromise between universal international law founded on
moral values, and positive international law as an expression of the common
Christian conscience of civilized states, consular law seemed the more effective
instrument through which to regulate interactions with “less civilized” political
organizations. In other words, consular law seemed to be able to guarantee
adequate protection to Western subjects and to their economic interests. At
the same time, it didn’t damage the representation of international law as a
scientific system which international lawyers had constructed from the first
half of nineteenth century onwards.

8 .4 . A CASE STUDY: THE MIXED COURT OF EGYPT

The consular law, and the system of capitulations on which it was based,
nevertheless contained many limits, and the Muslim world expressed its
criticism toward it. In 1869, a memorandum of the Ottoman government
addressed to the ambassadors of the European powers denounced their
abuses. According to this document, the conditions of the Ottoman justice
system were dramatic: the privileges of foreigners were also extended to the
protégés; consuls enjoyed the same extraterritoriality privileges as ambassa-
dors, and finally the Western subjects claimed the right not to comply with the
laws of the Empire if not formally approved by the diplomatic corps, as well as
to not be judged by ordinary courts. All these claims, the Sublime Porte
protested, “are supported by no text, and although they have been tolerated
so far for one reason or another, they must no longer be allowed in future”
(Anonymus 1870: 252).

Just two years earlier, a report presented by the Egyptian diplomat Nubâr
Pasha to his viceroy, Ismâ‘îl Pascià, depicted an equally dramatic picture.
According to Nubâr Pasha, the entire Ottoman corpus of law should have
been applied to Egypt as a vassal state of the Ottoman Empire, but in fact there
remained nothing but the name of Ottoman capitulations. They had been
replaced by a network of customs that had been arbitrarily imposed by
European diplomats and had left “the Government without forces and popu-
lations without regular justice in their relations with the Europeans” (Nubâr
Pasha 1870: 60).

Nubâr Pasha was not demanding the abolition of the capitulations, but,
contrary to the Ottoman government, he did not even wish for a simple return

OUP UNCORRECTED PROOF – FIRST PROOF, 9/3/2016, SPi

152 Luigi Nuzzo



Comp. by: Jayapathirajan Stage : Proof ChapterID: 0002694985 Date:9/3/16
Time:20:24:09 Filepath://ppdys1122/BgPr/OUP_CAP/IN/Process/0002694985.3d
Dictionary : OUP_UKdictionary 153

to the original system of capitulations. Nubâr Pasha actually planned an
extensive reform of the entire Egyptian judicial system founded on a national
law and a national judiciary.
In this paragraph, I will focus on the Egyptian legal reform. It constitutes an

interesting case that placed itself between inside and outside, introducing a
new normative level between international and consular law and producing a
partial and differentiated form of inclusion for a country considered more
civilized than Turkey but still unable to completely join the Western system of
international law. From the Egyptian perspective, it is the result of an intense
diplomatic battle that Nubâr Pasha fought on two levels and with two different
partners: the Western states and the Ottoman Empire. Indeed, he had to first
get permission from the Sublime Porte, suzerain of Egypt, to deal directly with
the European powers, and get their consent afterwards.
As a matter of fact, no reform could be introduced in Egypt without the

support of the European powers. Nubâr Pasha knew this and thus tried to
arouse their interest. The Egyptian minister recalled that the deplorable
condition of Egypt’s administration of justice had also affected Western
interests. As a consequence, he remarked that the Egyptian subjects and the
Western traders shared the same need for a fast and efficient legal system.
Even in Europe, diplomats and international lawyers were aware of the

limits of the consular jurisdiction and the damage that it had also caused to the
Western economy. In Italy, for example, the critical comments of Nubâr Pasha
were also expressed by Ruggero Bonghi in 1870 (276–98) and five years later
by Pasquale Stanislao Mancini (1875: 585–682). The latter presented to the
Camera a report on the bill for the amendment of the Italian consular
jurisdiction in Egypt. The interests of European traders, he wrote, were
affected, paradoxically, by the same system that was supposed to guarantee
them. The point of view of the Italian jurist was openly and exclusively a
European one. Nevertheless, it did not stop him from seeing the damage
caused by a system of seventeen different consular jurisdictions coexisting as
well as the limits of its fundamental principle, actor sequitur forum rei, for the
establishment of what the law was that could be applied in lawsuits between
persons of different nationalities.
For Nubâr Pasha, however, the point of his reform movement was not only

to ensure legal certainty for European traders, or to solve a problem of good
administration. Overcoming the multiplicity of jurisdictions and reigning in
the competence of the consuls to the limits set by the capitulations, meant to
turn the whole Egyptian territory into a uniform space entrusted to the law
and to a national judiciary. It allowed the rebuilding of its own territorial
sovereignty and by claiming it, eliminating European legal interventionism
and leading Egypt toward its (at least de facto) independence.
At the end of a fascinating and eventful history, the Egyptian mixed courts

were inaugurated by the Egyptian viceroy Ismâ‘îl Pascià in Alexandria in 1875
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with the words: “This day, gentlemen, will mark the history of Egypt and will
be the starting point of a new era of civilization. God helping us, I am
convinced that the future of our great work is assured” (Anonymous
1926: 473)

In his speech, the Khedive stated that the reform would open a new path of
progress for Egypt and mark the beginning of a new era of civilization,
eventually leading to Egypt’s admission into the selected group of civilized
nations. Nonetheless, that day still seemed far away and Egypt remained a
country divided between inside and outside, Europe and the Ottoman Empire,
international law and consular law.

As a matter of fact, the new judiciary did not abolish either the Islamic
courts, or the consular courts, which still provided for controversies between
Western citizens of the same nationality and with regard to issues related to
personal status. They provoked, however, an extraordinary call for the need to
proceed to partial and differentiated inclusion by reason of the political and
economic interests pursued by the Western powers, or by the degree of
civilization recognized by the same powers with regard to their interlocutors.
For Mancini, one of the most convinced supporters of the reform, the mixed
tribunals constituted an important stage in a twenty-year history that was
heading toward a triumphant conclusion. It had been a long process, started
in Turkey with the administrative and juridical reforms of the Tanzimat,
resumed first in 1856 in Paris with the admission of the Porte to the assembly
of the civilized nations and then in Egypt with the mixed tribunals and new
codes. The old mixed Ottoman commercial tribunals inspired the reform and
the new codes were only a, more or less successful, adaptation of French
norms to the specificities of Egyptian reality. One could discuss the limitations
of an approach like this, or analyze the many defects that it entailed, but those
tribunals and codes were needed. For the Italian jurist, civilization needed the
Westernization of the Egyptian judiciary and law. The inclusion of Egypt into
the community of “civilized” states required both the presence of Western and
native judges educated in the juridical values of the West and the reception
of the code. It was a model of juridical organization that succeeded better
than any other in giving form to the values of European society (Mancini
1875: 591ff.).

However, even for supporters of the reform, like Mancini, it was not easy to
define the nature of these tribunals. Did they realize the dream of an Egyptian
judiciary and a national law and were finally able to curb the principles of
extraterritoriality and of the personality of law? Or were they, in fact, inter-
national courts?

Formally it was an indigenous judiciary, and owed its mixed character to the
mixed interests that legitimized its competence and not to a presumed inter-
nationality. However, according to the Western international lawyers, the new
tribunals acted under the control of the European powers. The European
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judges were in the majority and the mixed codes were, in reality, purely
European codes. Italian, French, and later English were the languages accepted
and used (Hoyle 1986: 220–30; Nuzzo 2012b: 194ff.).
It should also be remembered that the new courts did not only coexist with

the consular jurisdiction. Even their introduction was not definitive. First of
all, the reform was subject to five-year reviews, and therefore the possibility of
turning back to the old system remained in the case that the mixed tribunals
did not provide sufficient guarantees. Second, if the new judiciary was com-
petent to adjudicate controversies between foreigners and natives in civil and
commercial matters, between foreigners of different nationalities, and in every
case of real estate action independent of the parties’ nationalities (Les codes
mixtes d’Égypte 1932: Règ. Org., tit. 1, art. 9; Cod. civ. art. 5), the consuls
continued to be the judges of issues arising between their own co-nationals
and of all questions concerning their personal status (Les codes mixtes d’Égypte
1932: Cod. Civ. art. 4). They also continued to preserve an ample degree of
competences in the jurisdiction of penal matters.
Many commentators have defined the Egyptian tribunals as a juridical

monstrosity (Berggruen: 1875; Martens: 1882; Féraud Giraud: 1884). The
definition is fitting. It expresses the paradox of a judiciary that was at the
same time national and international, but it also provides us with some indica-
tions to explain their success. Beyond every technical evaluation, they represent
an exceptional response to problems posed by an exceptional world. In the face
of the impossibility of resorting to international law, the Western powers once
again entrusted the job of regulating relations with inferior civilizations to
diplomacy. The dual character of the new judiciary, both national and inter-
national, therefore permitted it to offer a concrete response to the issue of
Western legal prerogatives and, in time, to not question the complete identifi-
cation of international law with Euro-American values. International lawyers
juridically constituted the image of the non-Western world as an exceptional
world, thus legitimizing the suspension of the guarantees of the rule of law, the
normal principles of European public law, and the principles of sovereignty and
territoriality of the law. Nevertheless, they left the job of constructing a texture
of juridical relations with those populations to international politics and to less
scientific laws that were connected to the needs of the executive. In this case, the
Egyptians, more “civilized” than many other Eastern and African populations,
were allowed to glimpse the light emitted from international law. An insufficient
degree of civilization and the adoption of an “improper” religion impeded their
access and imposed commitment and constancy in the pursuit of the dream of
inclusion. In the meantime, diplomacy and international lawyers had taken
charge of finding an adequate arrangement for the Egyptians and had entrusted
their relations withWestern populations to a strange system in which Egyptian
sovereignty and Western privileges could coexist without difficulty (Catellani:
1906; Anzilotti 1957 [1907]).
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8.5 . OUTSIDE: COLONIAL LAW

The emergence of sub-Saharan Africa on the political horizon of the Western
states complicated things. The cultural and legal “backwardness” of the Near
and Far Eastern countries had justified a reduction of their sovereignty by
applying the extraterritorial principle and enlarging the consuls’ competences.
However, they were still considered states. “Semi-civilized” states, but still
sovereign states with a legal character. However, in Africa there were only
people considered utterly savage and who, by European standards, occupied
the lowest place in the racial scale of humanity. Their political organization
could not be qualified as a state. Therefore, they could not be considered full
members of the international community. Once more, this did not prevent the
international law of civilized nations or the consular law from being applied to
them. The African tribes remained subjected to Western legal discourse and
were included in the international legal order. Nevertheless, their absolute
Otherness, and the exceptionality of the political and legal reality of sub-
Saharan Africa made it necessary to find new legal categories.

On February 26, 1885, Austria, Belgium, Denmark, France, Germany, Great
Britain, Holland, Italy, Luxembourg, Portugal, Russia, Spain, the United
States, Sweden, Norway, and Turkey signed the General Act of the Berlin
Conference and thus codified the expansionist Western policy in Africa “in the
name of God.” The act in question was founded on the values of civilization
and progress. They transformed conquest into a mission and legitimated
European presence on other continents. Thereby, Western powers expressed
their desire to create an attitude of mutual cooperation and the most favorable
conditions for the development of trade and the “development” of the natives.
Furthermore, with the same attitude of mutual cooperation, they tried to
define the formalities for the occupation and division of the African continent
(Förster et al. 1988; Koskenniemi 2001; Craven 2012: 363–402).

Africa was a space sans maître and therefore could be legitimately seized.
The occupation was a mode of acquiring the sovereignty over a territory that
had no sovereign. It produced a right to economic exploitation of the land and
it was the best way, through the efficacy of simply taking possession, to stop
analogous operations of other powers. Its starting point was not the fact that
the area was uninhabited or not economically exploited, but a lack of sover-
eignty (Martens 1883: vol. 1, 352–3). The Congress of Berlin made evident the
paradox that was hidden by this theoretical construction (Fisch 1988: 437–76).

Applying European standards to African tribes, they could not be defined as
states or nations. At the same time, only land that did not belong to any state
could be occupied. The right of occupation stopped only at the borders of
another state. In all other cases, the international lawyers agreed that the fact
that people inhabited a territory did not exclude the right of occupation. The
presence of a population could stop or limit exercising the right of occupation
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only with regard to private property, but not with regard to state sovereignty
(Catellani 1885: 579; Lenter 1886: 91–4; Martitz 1886: 16–22).
Articles 34 and 35 of the General Act of the Berlin Conference regulated

how the African soil was to be shared:

any power which henceforth takes possession of a tract of land on the coasts of
the African Continent outside of its present possession, or which being hitherto
without such possessions shall acquire them, as well as the Power which assume a
Protectorate there, shall accompany the respective act with a notification thereof,
addressed to the other signatory Power of the present act, in order to enable them,
if need be, to make good any claims of their own; [and] the signatory powers of
the present act recognize the obligation to insure the establishment of authority in
the regions occupied by them on the coasts on the African Continent sufficient to
protect existing rights, and as the case may be, freedom of trade, and transit under
the conditions agreed upon. (Anonymous 1992: 317–18)

These two articles represent good points for observation in order to catch the
first signs of life of a new law, the colonial law, and its paradoxical dimension.
Although the indigenous communities could not be considered states, they

were regarded as able to sign a protectorate treaty. The protectorate was a well-
known international law institute that described the relationship between two
sovereign and independent states, one of which, the protected, accepted a
reduction of its sovereignty on an international level, retaining its legal
personality and full control of its own land. But in Africa it was not necessary
that the parties were really two sovereign states. As a matter of fact the
signatory powers gave the African tribes the possibility to compress their
sovereignty right with a protectorate treaty, and at the same time denied
that they had any sovereignty right over their territory or that they could
have any knowledge of that kind of right.
The resulting contradictions are evident. The European powers could

choose between two different instruments that produced a different degree
of control over African lands and populations. On the one hand, the absence
of state sovereignty transformed the African territory into a territorium nullius
and legitimated occupation. On the other hand, the fact that African land was
occupied by tribes with whom, in some way, the European powers needed to
have diplomatic contact, made it possible to stipulate a contract of protector-
ate. Furthermore, it was not quite clear how much these populations would
value the treaties, nor was it easy to define the difference between the effects
produced by an occupation and by a protectorate, fixing the limit beyond
which the compression of sovereignty could produce a full cession of territory
(Westlake 1904: vol. 1, 123–4; Fiore 1907: 152)
At the same time, if it needed to be formally excluded that a protectorate

was in fact a true occupation, in practice the indeterminate nature of article 34
allowed European powers to acquire territories and corresponding rights of
sovereignty through a simple act of notification.
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In Africa, however, it was not important that the presuppositions of occu-
pation and protectorate were evidently in contradiction with each other and
that in the real world the equation Africa = territorium nullius, which was still
used in international law, did not work. It was displaced by hundreds of
treaties every European power had stipulated with indigenous populations.
In Africa, it was sufficient to formalize the treaties which, notwithstanding all
doubts and subtle distinctions voiced by the international lawyers, had full
efficacy. The system of the colonial protectorate appeared to be the most
adequate instrument in order to satisfy this objective. It subsumed a wide
array of different cases and experiences under one category, and theoretically
legitimated control over African lands every time it was not possible to
take recourse to occupation due to difficulties at qualifying nullius (Nuzzo
2012b: 261ff.).

8 .6 . BETWEEN INSIDE AND OUTSIDE: EXCEPTION

Sub-Saharan Africa was not a reality that was simply different from the
Western world. Its political, economic, and social condition and the Otherness
of its inhabitants put it in an exceptional dimension, which warranted it being
marked by a greater degree of exceptionality than could be offered by consular
law in Eastern countries. The Otherness of Africa and the East was reflected in
the same nature of their relationships with Europe and justified some import-
ant legal choices: the compression of the principle of popular sovereignty, the
return to the principle of personality of law, and, most of all, the discovery
of the centrality of the executive powers outside the borders of the West which
by that time was incompatible with the division of powers inherent in the rule
of law. However, in sub-Saharan Africa, unlike in the East (from a Western
point of view), there were no states. It was inhabited by utterly “wild tribes,”
which became the objects of a legal system that was appropriately named
colonial law.

Thus, consular law and colonial law represented two different kinds of
exceptional law (the first a personal law; the second a territorial law) that
referred to two different experiences and that produced different strategies for
exploitation. Nevertheless, consular law and colonial law shared the same
exceptional nature with regard to border spatiality and borderline populations.
Both were used to absorb the Otherness of the non-Christian and “semi-
civilized” populations of North Africa, the East, and the Far East as well as the
savagery of the “uncivilized” tribes of sub-Saharan Africa. At the same time, by
suspending the application of theWestern states’ positive international law for
these people, they were able to preserve its standing as universal law.
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Outside the borders of the West iura e facta, rules and exceptions, rights
and privileges, were placed one upon the other until they became an indistin-
guishable and self-legitimizing organization of power. They were free from the
legal divisions of the rule of law and established more flexible rights able to
satisfy the needs for a new policy quickly.
Exceptionality was their founding principle. At the same time, it was the

instrument through which the simultaneous existence of the modern legal
system of European states and both the arbitrariness of the Eastern legal
systems and the “anomalies” and “legal monstrosities” of those in the African
colonies was theoretically possible. This way, it became not just possible to
suspend the principle of territoriality but also to introduce a temporal differ-
entiation: the time of the colony was not the same time as in the metropolis.
The colony was thus marked by a temporal disparity that made it possible to

enjoy the beneficial effects of modern temporality, while being characterized
by its young history that only began with European colonization at the same
time. Thus it was a space which the standards of metropolitan modernity
condemned to an endless state of pre-modernity. This allowed jurists to build
an administrative system which was free from parliamentary ties as well as
from the bonds of the rule of law. It also allowed them to establish a policy of
subjection and of difference that simultaneously excluded the native popula-
tion from enjoying political rights and condemned them to a minor’s status
without any hope of ever growing up.
The different levels of civilization meant that there was neither any form of

reunification between the legal system of the metropolis and that of the colony,
nor any possible comparison between the two systems. For one of the most
brilliant Italian jurists of the twentieth century, Santi Romano, it was impos-
sible to look overseas through the lens of the rule of law but only through “the
State which was before the Rule of Law” (Romano 1918: 104).
In the colony, indeed, the diversity of space and people meant an organiza-

tion of power which was free from the distinctions imposed by the rule of law.
At the same time, the legal pluralism, the multiplicity of subjects, and the huge
powers of the military forces showed that the colony and its law belonged to a
different age. They could only coexist with the European rule of law because
the colony had been imagined as living in a different temporality. Legal
modernity revived pre-modernity and presupposed a temporal differentiation
between the center and the periphery, thus representing the colony as differ-
ent. The colony was a border space suspended between the metropolis and the
foreign states, a space that justified different values and different legislations
according to the different nature of the colonies themselves. Within German
legal doctrine, the African possessions were inside and outside the empire at
the same time. They were subjected to the territorial sovereignty of the empire,
but they were not territories of empire. Laband defined them as Pertinenzen,
Meyer and Köbner as Nebenlanden, Jellinek as Staatsfragmente, and Romano
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as an “unessential fragment of the state,” on which the state could execute its
own “real public law” (diritto reale pubblicistico), which was historically
justified on account of the affinity between the colonial law and the legal
system of the ancien régime (Nuzzo 2012b: 270ff.).

The legal doctrine did not offer any other possibilities or solutions. The
“barbarism” of African peoples put two different legal systems in motion: one
for the Western colonizers and another for the colonized and their “assimi-
lated” (assimilate), which were founded on the legislative power and on the
rationality of the codes as well as on their executive power and legal products
respectively (Martone 2008: 1–9).

For these reasons, colonial law had to be different from metropolitan law. It
neither belonged exclusively to the realm of public law nor to that of private
law. It was a “heterogeneous law,” something special, mainly customary and
open to Muslim and native legal experiences. It was a special law and could
therefore obviously not be used to interpret the law at home, but it could be
read and integrated by the latter. Finally, it was a law which was always about
to slip toward the paradigm of exceptionality; in other words ready to melt
down legal dimensions into regulations and to rely on the violence of military
or administrative power.

Although, for Romano, “exceptional law” was a complex of legal acts which
was supposed to break the law only under “extraordinary circumstances,” the
“specialty” of colonial law consisted in transforming the colonies into a
perpetual place of exception (Romano 1918: 22, 167). That is a space where
the legal system was suspended, owing to a different level of civilization, and in
which the colonized peoples were imagined living in the old world of pre-
modern Europe.

Just a few years earlier, Gennaro Mondani defended this thesis in the
opening lecture of his colonial law class, underlining the exceptionality of
the legal institutes introduced into international law by colonial law. The
concepts of settlement, hinterland, sphere of influence, and protectorate
were certainly a vulnus with regard to the idea of international law but also
an absolute novelty. They were the signs of a power that was able to replace the
structures of international law and to adapt it to the necessities of social life.
Exceptionality, therefore, needed to be a general principle of colonial law,
namely the instrument to implement its autonomy from international law and
its antigiuridicità formale (formal illegality) (Mondani 1907: 25).

For Mondani, this also meant that, due to their exceptionality, the colonial
territories belonged to the violent and arbitrary world of the ancien régime.
The natives were transferred into the time of pre-modernity and thus con-
demned to never-ending infancy. On the one hand, they were part of a familiar
regime which was able to protect them and to aid their moral and intellectual
growth. On the other hand, however, this paternalistic representation justified
entrusting the legislative functions to the executive power and eluding the
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principle of separation of powers in the colonies. The natives and their
territories, positioned in an indistinct zone, were excluded from the rule of
law and at the same time included in the absolute state, far frommodernity but
inside pre-modernity, and were subjected to the European authorities and
their legal, bureaucratic, and military structures (Mondani 1907: 6–32; Costa
2004: 194ff).
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